STATEMENTSBY THE CURRENT ADMINISTRATION
ON THE PROPER INTERPRETATION OF R.S. 2477

All of the following statements are verbatim quotes. They are taken verbatim from a Tenth
Circuit brief filed in June 2002 by the United States in support of the digtrict court’ s ruling rgjecting
county R.S. 2477 daimsin SUWA v. BLM, 147 F.Supp.2d 1130 (D. Utah 2001).¥

* * *

“The Counties principa chalenge to the Department’ s adminidrative determinationsis thet the
determinations were arbitrary, capricious, or otherwise not in accordance with law because the
Department improperly interpreted the statutory terms * congtruction” and “highway” as requiring the
“actud condruction” of a*“thoroughfare’ connecting the public with identifiable destinations or places.
The Counties argue instead that the Department should have ignored the “plain meaning” of the relevant
gatutory terms and construed the terms solely under Utah statute and common law, pursuant to which,
the Counties claim, highways could be congtructed by the mere “passage’ of vehicles or persons over
the land without any particular destination. While state law may play arolein interpreting federal
statutory termsto the extent that law is consistent with federal law, the Counties are incorrect
that the “ validity of these rights-of-way is governed, as a matter of federal law, by State
laws.”

(p .44-45)

“The Department’ s Interpretation Of The Terms* Congtruction” And “Highways’ |s Supported
By The Language Of R.S. 2477 And The Department’s Application Of The Language In This
Case.

“R.S. 2477 succinctly provided that “the right of way for the congtruction of highways over
public land, not reserved for public uses, is hereby granted.” Contrary to the Counties argument, itisa
fundamentd principle of statutory condruction that the relevant andysis begins “with the plain language
of thelaw.” In congruing the plain meaning of a satute, absent express ingruction by Congressto the
contrary, the relevant terms are “to be interpreted in their ordinary definitions and in the meanings
commonly attributed to them.” Moreover, as noted supra, where afederd satute grantsaninterest in
land, the Supreme Court has held that the statute should be construed narrowly and in accordance with
federd law. . . .

= Internal citationsin the briefs have been shortened or omitted. Emphasisin bold has been added.



The Counties effort to diminish R.S. 2477's “congruction of highways’ requirement is
supported by neither the language of the statute nor the plain meaning of those statutory terms. The
datute represents the offer of a right-of-way across the public lands — an offer that could be accepted
by mesting the requirements contained in the Satute, namely the (1) “congdruction” of (2) “highways’
over (3) “public lands, not reserved for public uses” Contrary to the Counties argument, the
statutory language selected by Congress did not provide for the establishment of a right-of-
way based on the public smere*use” or “passage’ over the public landswith no particular
destination. Rather, Congress sdlected the phrase “ construction of highways’ as the predicate for
establishment of aright-of-way.

Consistent with the commonly under stood meaning of theseterms at thetimeR.S.
2477 was enacted, Congressthereby required a purposeful, physical act to establish a defined
route acrossthe public lands. Webster’s Dictionary from 1860 defines * congtruction” as “[t]he act
of building, or of devising and forming, fabrication.” Webgter's Dictionary of the English Language &
256 (1860). Similarly, the ordinary meaning of the term “highway” in the 1860s was not merely any
route or road across the landscape, but rather “a public road; away open to al passengers; so called,
elther because it was a great or public road, or because the earth was raised to form a dry path.
Highways open a communication from one City or town to another.” 1d. at 552 (emphasis added). In
fact, as noted by the Congressional Research Servicein its 1993 Report, Congress use of the term
“highways’ rather than “roads’ indicates an intent to limit R.S. 2477 rights- of-way to “sgnificant” or
“principa” public roads rather than broadly apply to any class of road.

Unlikethe Counties interpretation of “congtruction of highways’ toinclude mere
passage over the land with no particular destination, the Department’ sinter pretation
contained in itsadminigtrative deter minationsis consistent with the contempor aneous plain
and ordinary meaning of theseterms. Asset forth in the determinations, “ construction”
requires*“actual congtruction” in so far that “[sjlome form of mechanical construction must
have occurred to construct or improvethe highway.” Thus, the determinations Sate that:

A highway right-of-way cannot be established by haphazard,
unintentiona, or incomplete actions. For example, the mer e passage
of vehicles acrosstheland, in the absence of any other evidence,
isnot sufficient to meet the construction criteria of R.S. 2477 and
to establish that a highway right-of-way was granted.

The determinations define a*“highway” as*a thoroughfare used by the public for the passage of
vehicles carrying people and goods from place to place” As further explained:

The daimed highway right-of-way must be public in nature and must



have served as a highway when the underlying public lands were
avallablefor R.S. 2477 purposes. It isunlikely that aroute used by a
gngle entity or used only afew times would qudify as a highway, snce
the route must have an open public nature and uses. Similarly, a
highway connects the public with identifiable destinations or places.

The route should lead vehicles somewhere, but it is not required that the
route connect to cities. For example, ahighway can dlow public
access to a scenic areg, atrail head, abusiness, or other place used by
and open to the public. Routes that do not lead to an identifiable
dedtination are unlikely to quadlify.

“The Supreme Court’ s decision congtruing the term “ construction” as used in section 9 of the
1866 Act to require a physica act fully supports for the reasonableness of the Department’s
interpretation in the contested determinations which smilarly requires actual, physical construction
asaprerequisteto establishing an R.S. 2477 right-of-way under section 8 of that same Act. This
interpretation is likewise congstent with federd case law interpreting R.S. 2477. See Adamsv. United
States, 3 F.3d 1254, 1258 (9th Cir. 1993) (to establish an R.S. 2477 right-of-way, “the [plaintiffs]
must show that the road in question was huilt before the surrounding land lost its public character in
1906.”)(emphasis added).

... Asnoted supra, the Department’sinter pretation of “construction” and “ highways’
asrequiring the actual construction of public thoroughfares across the public landsis
consistent with the plain meaning of these terms as they were under stood in 1866.

In contrast, the Counties' interpretation based on themere“use’” and “passage’ of persons
or vehicles acrossthe public lands without any particular destination has no support in the
plain meaning of the terms provides no concrete standard for evaluating R.S. 2477 claims, and
would subject the public lands to thousands— if not hundreds of thousands— of right-of-way
claims. Asnoted in the Department’s 1980 lega opinion concerning R.S. 2477:

If actua use were the only criterion, innumerable jeep trails, wagon
roads and other access ways — some of them ancient, and some
traversed only very infrequently (but whose susceptibility to use has not
deteriorated significantly because of naturd aridity in much of the West)
— might quaify as public highways under R.S. 2477.



Thereisno basisfor a concluson that Congresswould have intended that the terms
“congtruction” and “highways’ beread in such a broad manner, or would have permitted the
definition of rightsacquired in the public landsto vary based upon the particular statein which
thereevant lands are located.

(pp. 49-56)

“The Counties clam that Utah statutory and common law aone should govern interpretation of
R.S. 2477. However, R.S. 2477 is afederd satute and, therefore, must be interpreted under federd,
not satelaw. While gate law may be relied upon where it is* compatible’” with the purpose of federd
law and effectuates “federd policy,” id., states may not, through their laws, purport to accept more than
was offered by Congressin R.S. 2477. Thisis particularly true with regard to federa statutes granting
rightsto federa property, where the Supreme Court has made clear that “[t]he construction of grants by
the United States is afederd not a state question.” . . .

(p-56)



