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Moffat County is laying claim to little-known rights of way across pristine lands,
intending to block federal wildemess designations that might stand in the way of economic growth
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Kint Kunkel of ‘the Colorada Environmental Coallllan removas debris from the middie of what is considered by tha Moitat County
- Commissioners to be an existing road. The county is claiming oid roads across.remota arsas to block faderal wilderness designations.
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ROWNS PARK — Signs an the lonely roads of this dusty
corner of northwest Calarade welcome Moffat County wisi-
tors to *The Real West.”
Buteh Cassidy, rusilers and other outlaws once found
salety in the dry hills and dramalie canyons. A plaque on
the town green In Maybell, population 289, stil] cefebrates lady bandits

and the old range wars, when cattlemen stampeded 3,400 sheep aver a

cliff ard shot the shephert for trying to interfere.

Now, county comenissioners are citing a Civil War-era mining law to
clalm Lundreds of miles of old roads and public rights of way across a
nationsl moaument, a patinnal wildilfe refuge and thousands of acres
of roadiess land in hopes of staving off wilderness designaticns they
fear will throttle the reglon's sconomic Fulare.

Many of the road claima thread through the vast, undeveloped Ver-
million Basin, a siark desert of juniper, sage and broken hills — and a
place eounly officials want the Bureau of Land Management to lease
for natural gas production. :

Others cross aiready protected tandls, like Dinosaur National Monu-
menl and. Brewns Park National Wildlife Refuge, where for decades

locals have chafed at their inabillty to graze caitle, create gravel
mines of build subdivisions,

in a region dependent on mining and livestock, officials are counting
o the revenues from energy production to fund their schools, fix their
toads and provide jobs in the coming decades. Motfat County’s lop 10
laxpayers, energy comparies that rely on federa) mineral leases, con-
tribule 88 percent of the county budget.

But former rancher Dick Randelph, 76, who ran caiile in the wildlife
refuge from 1358 to 1965, said the county’s road claims are ridiculous.

“The only reason they're saying this is because of thetr visceral antag-
onism te anything that has anything lo do with the word 'wilderness.'
1t's anathema to them,” he said, .

Congress repealed the law In question, Hevised Statyte 7T, in 1376
but grandiathered in existng claims. The 1856 law states in its entirety
that, “The right of way for the construction of highways over public
land, not reserved for public uses, is hereby granted.”

The law's broad language has given federal iand managers head-
aches ever sicce. Far example, the [aw fajled to define what constitutes
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“eonstmiction” or a public “highway,™

Sorme of the claimed rights of way are
‘already roads. But most, the county nat-
ural resource director says, are cow
paths, Jeep trails, or historic¢ routes that
have long since vanished into the tand-

" scape.

Two years ago, the [ith Cirenit Court

‘of Appeals in Denver adopted the Bush
© ddministration's argumeni that there
. must be evidence of a construction to

prove 4 right of way. But Moffat County

‘has a different definition, one officials

are demanding that the inierior Depart-
ment accept. ’

“We have said from the beginning
that there is no need for physical evi-
dence {o be present to prove a right of
way,” said Jeff Comstock, director of
natural resources for Moffat County.
“The need for a route by the public is ail
that's required. It may not even be nec-
essary today but may be one the county
looks to in the future.” - .. 0 T

Pesignations derail some uses
Since_the 10908 conservation groups’
% Rave tried to get. Congress to designate™”
320,004 of the county's 1.8 million acres

“public land — most of it owned by the
LM — as wilderness. Many acres have
- “Hlready been found to possess the empti- -
.ness and lack of human development

~that qualify them as Wilderness Study -

i-- Areas, places like the Diamond Breaks,
~+Cross Mountain and parts of Dinosaur
>~Mational Monument. = .- [

ith a wilderness designation, graz.

ToB% would continue; and ranchers could
:=~mill use pickups to fix fences and waler-
-s:ing holes in soine cases. But energy de-
;_ﬁapment, road building and use of ree-
"o Teational motor vehicles would be
~-off-limits.

3% County officials say they don't intend
7 "tp immediately improve the 2,000 miles
=of old routes they believe' Congress
3 granied them. Bul RS 2477 gives the
(--Bublic the right to drive across them,
-officials say. That — and the possibility
- ithey may be upgraded in the future —.
-disqualifies the lands from wilderness
}§ consideration.

. .- But drilling here would come at a
+ price. New roads and drilt pads would

-be bulldezed through the desert stands
-0 juniper and“pifion - pine; pipelines
b1 would break up unspoiled vistas and Hke- -
1ly displace herds of game that draw
41 hunters from across the country, - .
+... During the Clinton administration, en- -
{ viranmentalists appeared Lo have the up- -
iper hand. Undér Interior Secretary
» Bruce Babbitt, the BLM focused on pro-
1 tecting ihe wild qualities of the land-
|+ Scape until conservation groups could
1}'develop enough suppert in Congress to
ii protect them forever, ¢
i
'

In 1997, the BLM conducted a prelimi- -
nary study of Vermillion Basin that
| Wund 77,000 seres were roadless and
': had wilderness chatacter. “Just because
; someane asserts there's ‘a route out
: there doesn’t mean it meéts the defini-
tion of a maintained road” thai woubi
disquaiify the area as wilderness, said
I John Husband, director of the BLM’s Lii-
4 TI& Snake field office, which -did ihe
+1 sludy. .
' But momenturn shifled guickly once
i’ the Bush administration leok office. [n
i ' July 2001, Moifat County officials nsked
i-Interior Secrelary (ale Norlon, 2
i :former Colorade attorney general to
{ {block a formal study ibat would con-
! ‘firm Vermillion's wilderness chararter.
1 Norton did, ’ ’
i The Sept. il. 2001, attacks and the : ,
v.war on Iraq prompted President Bush = — —
pato- push for full utilization of domestic This path thisugh Vermiilion Canyor: in Browns Park Naticnal Wildlife Refuge is among the 2,000 miles of oid routes |
:;Ensrsyvﬁﬂur?ﬁa like those believed Lo lie County officials are claiming that Congress granted them in 1976 when it issued Revised Statute 2477,
!under Vermiltion. RSN
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'i “Last Spring, the administration. an-
% Jhounced a sertes of steps that environ- -

; ‘roentalists say repregent a coordinated

i ceffort between the administration- and -
+ - Western Repubilicans o speed develops,, .

£ jwnent of BLM tands and stop futwe wil-
» ‘derness claims. . S
“Vermillion Basin and lands of north--
- iwest Moffat County are amung the most
7 magniticent and important unprotected
+ -BLM landscapes in the West,” Babbitt
1 said recently. “It’s 4 shame to see the
; yedministration adopt policies that will
+Cause it to be degraded and devalued.”

' -Few traces of some paths

+i-In early April, Norton overturned a
+.*BLM policy to automatically exclude en-
+ergy explaration on wilderness-yuality

IX]

o claims made under KS 2477. Utah Gov.
4 :Mike Leavitt said his deal with Interior
+ -ipcluded only “indisputable” roads built
' ‘before 1976, when Congress overturned
1 the mining law, .

1 The Ulah pact also excluded claims in
} Tirand - Stairease-Escalante National
»  Monument and other presetved areas,

+ _ But conservation groups fear that the
i Jeal, negotiated as part of a court settle-
i -ment, will open the doar for local gov-
j eroments and privaie groups lo claim
'+ marginal paihs as public highways.

1 *In Januarcy, Moffat County comrmis-
i .slaners retessed a map showing their
« RS 2477 routes, which they devetoped
by conzulling oM land grant maps, aeri-
;-al photographs apd interviewing local
-+ - Tesidents. . .
' oL Some of the eounty’s claimed rights of
f.way include portions of constructed

i -roads suitable for a family car, Bub«,,_';

" most are dirt two-tracks, cow paths —

» igyen century-old routes where no trace |

~=of anyone’s passing remains,
© .. Copnly records shov several eof the
claims vest sulely on the testimany of a
‘single resjdent who said the routes were
once Wsedd by [ndians.
" Camstock acknowledges the far-reach- -
~Ing cluims are an attempt to head off
Tepeated atternpts o designate Moflat
‘County’s tirst wilderness areas. But the
county alse wanis to preserve unlimited
access for the “huge number” of motor-
eyclists and other off-road enthusizsts
who flock ta the BLM lands every week-
end, he sait. .
“These are our rights” Comstock said.
.. "We want environmental groups ang the
federal govermment to consider these
rights before they consider land manage-
ment changes.” P

“RS 2477 isn't in the Bill of Rights,”
countered Kurt Kunkel of the Colorade
Environmental Coalilion.

Since May, Kunkel and a field crew
have inventoried 700 miles of routes on
Muifat County’s map with digitat camer-
as and Global Pasitioning System equip-
ment.

“The lands of western Maoffat County
are drop-dead gorgeous,” he said. “They
are increditly special places with scepic
vistas, great wildlife habitat and impor-
tani archaeological sites. T the county
encauraged public travel on all the
rouies they’re claiming, it would have a
devastating effect on ihe land.”

Altheugh Motfat County has been the
mast aggressive in asserting its right of
way claims, Rio Blanco and Montrose
counties are also working on theirs,

Furmer Moffat County commissioner

Neil McCandiess says county offieials
rmay have the support of many resi-
dents, bui they have failed io consider
the Impact of their claims on private-
property owners. “The county's ¢iaims
end at private propeny, but T think a Lot
of these motorized guys are just going
te keep on going.”

1 unds to protect areas for future designa- -
30 1S, .

2 "She also announced two agreements -
“ with Utah and Alaska lo seltle road -

That's happeuéd in Bbuld‘er.' where an

off-road group has begun four-wheeling

- down a landowner's driveway they say

i8 an old county road. Another landown-
er near Durango claitmed the law 23 jus.

tification for bulldezing a two-iane roud -

across his neighbor's property.

On a recent trip to look at Moifat
County's road clajms, Kunkel showed -
routes drawn oo the county map that -

were difficult or impossible 1o locate o
the ground, many others that shawed 1o

evidence of canstruction, would be jm-
possible to travel and seemed to have -

oo legitimate destination.
Colorado wants public process
In rugged Irish Canyon, Kunkel and

. Vera Smith of the Colorado Mountain -

Club walked up a 200-yard two-irack
that ended at a cattle watering station.

On the map, the route continued up the °

draw, where a thicket of juniper and
brush would make it diffteult for a per-
sontowalk, - - -

A few miles away in the propased Ver-
million Basin wilderness, Kunkel and
Smith regatiated a steep footpath to a
Native American “medicine wheel.” Ar-
chaeologists think the the stope cirele
was built in Vermillion Canyon by. the
Fremont Culture centuries ago.to chart
solar, lunar and astronomical events.

The county map claimed the rutted
path down o the archaeological site
was an oid road that connected with oth-
er roads in a figure-eight near ihe
wheel. No such route was apparent
among the scrubby juniper on the stony
bench,

The map showed yet anclier routs

soaking up the narrow canyon that
yawned just to the west of the medicine
wheel_ If an old road once existed in the
canyon bottom, it was impossible to see.

Half a mile to the north, another phan-
{om road curled across sheer rock face
before plummeting back to the sage
meadow, .

Comstock said that while the map
was a “fairly good representation” of
the county’s claims, it was gever meant
to be “completely accurgte.® Motfat
County . officlals - are ,starting -a
ground-truthing process ~ similar o
Kunkel's. - : -

Neveriheless, the county’s definition
of a “road” has the support of Gov. Bill
Oweng, g

In a May 15 letter to Norton, state
natural -resources director Grag Wal-

" cher said that under Colorado law, valid

county road claims exist through nation-
al parks, wildlife refuges and wilder-
ness study areas, Since the ciaims pre-
daled environmenial laws, no permits
should be required if a”county wants to
upgrade a trail to a road, Waleher add-
ed. ! o

The simple passage of vehicles prior
to 1976 establishes a right of way, Wai-
cher said. = Furthermore, Colorado
should net have to identify the edges of
the right of way, which should include
“all land reasonably necessary” to ac-
commodate the traditional use.

Walcher asked Norton to “engage Con-
gress in a separate proeess” on an agree-
ment that was more consistent with Col-
orado law.

The letter prompted hundreds of an-
gry letters from environmental groups
across the country, )

The ggvernor’s staff responded te
those critics in a letter that assured
them: “In Calorado, ne solution Lo this

contentious jssue cowld work unless it

was developed by a very publie process
with all sides faitly represented.”
During an interview this month, Wat-
cher said the Utak settlement was “out-
rageous.”
“This is important pubtic policy that
cannot be negotiated behind ciosed

doors,” be said. *We told Interfor we

den't operate that way in Colorade.”

-claims yet. “Ii's certainl

.- -Maore than 80 members of Congress;
including U.S. Reps. Diana DeGetre,
D-Denver, and U.S. Rep. Mark Udat,
D-Baulder, atso have objected o the
Utah deal, claiming Norton defied a law
passed in 1997 thal prohibited. Interiop
from setiling claims. !

Two weeks ago, House Republicans

-Deat back an attempt by Udall 1o
amend the Interior appropriations biil
to prevent Nortos from spending taxpay-

- 8r money ta certify that Utab or olher

states had vaiid rights of way.
Instead, U8 Hep. Charles Taylor,

- R-N.C., won passage of an amendmert

that prohibits the BLM from Processisg
right of way claims that crossed nating-
al parks, nationat monuments, " wilder-
ness study areas or designated wilcer-
Gess during the next year.
If the House version of the bill passe:
the Senate, Moffat County wan't be able
to assert claims through many of the
digputed lands in its county until 2005.

" Udall is vowing to push for legislation
that would create a national process for
settling RS 2477 claims instead - pf
Norton's state-by-stata approach.

Hushand, direetor of the BLM’s Littls

Snake fietd office, said the county has
Bot come to him fo assert specific

a brewing is-

Sue,” he said, “Bul we don’t have any-

body threatening 10:go out and maiptain

these old routes with hulldozers.”

But Browns Park refuge manages Jer-
ry Rodriguez sai¢ Natjonal Park: Ser-
vice officlals are unsetted by the cougs-
ty's claims. SR

“Our folks in the Denver office have
said we need ‘some dlrection ; predty
quick,” he said. “It makes ug kind of ney-
vous, actually.” - )
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County seeks 2,000 miles of rights of way on federal land

Moffat County commissioners are using an 1866 law to cfaim 2,057 miles of public rights of way across 1.8 million acres of federa) land, mcluding Dinosaur
National Menumant, Browns Park Natisnal Wildlife Refuge and several wildernaess study areas. .
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