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MOFFAT COUNTY
:rul'y 16, 2003
P\.\%)lic Lands Cognmmiles Members,

Exklosed is a DRAFT letir W the Colorada Deparinet of Natural Resowrces (CDNR) providing
redommendations, cxplaaations, and legal discusions segarding Revised Statute 2477 (R.5.2477) 153185,
based en Colorade faw

Ad many of you know, sarlicr this year the Deparusical of Interior signed a Memosandum of Understanding
with the Stte of Utah 1o begin an ackmowledpcmem process of R 5. 2477 Rights-cf-wray acrass federal
Jands in Utah. Due to (e differences beowezn Colorado and Utah law, many of the aprectncits hat were
made in the Utab MOU do rot apply in Colorado. On May 15 of tnis vear Greg Walclier, Exesuthve
Difector of CDNR. wrote Scoretary Noron a leaer cormmendibg her fot her “commitment Lo workdng, with
wistarn states 1o craft d resofution to the RS 2477 debate " and !u[i.iCSlGd that she cugags Colorado in A

patricipation and advice oo the lsuc. The CCl Public [ ands Cornmitice bas beem discussing RS2477
jsques for several years and fow hms 3 window of oppormonlty Lo assist the CDONR, rcgar‘ding 8 polential
apkecment batween Lhé Scarctary o Intezior and State ot Colorudp regarding RS 2477 Issues,

|

Diring the Wesierp Interstate Region (WIR) meetings in Rena, Nevada, RS 2477 issnes were at the
forefranl As represeatetives fiom Colorado were Jiscussing the isvuee, it was sugpested thal Colosado
Cdmmissioners needed 10 provids joms guidancs 1o the State on what would be acceptable vegarding RS,
2477 iccpes. Rcalizing et the Jmost iTUporR] ssuc is allowing each councy the Hexdbility 10 pandle RS,
2477 issucs in raapnors approprizts: fur their raspoctive communities, Mofat Couty wars asked to drafi 2
peeition papes, Tooted in Colorsde Taw. Endloscd is a diaft of that lewwer which mamxy countics have
comtributed, including Jackson, Rio Grand. Mengose, Routt, Rio Blance, Otero, and Garficld Coumties.
Pliase read Uis dradl lotzer so (hat we i@y diseess it and lision 16 your thoughts during the Angust 1
Public Lands Mocting.

1 f
Fc.iel [te= 10 conladt e at (D70) §24-5517 prior te the Pubilic Lands Commistee mesting if you haAve 3EY
qn(rcsdons. ' .
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Greg Walcher, Executive Director
Collorado Department of Natural Resources
1343 Sherman Street Rm. 718
Denver, Co. 80203

i
Dc.'['ar Greg Walcher,

Ori behalf of the §1 Colorado coupties represenled at Colorado Counties Incorporated (CCT), we
ar¢ providing you comments and suggestions related to the potential development of as RS 2477
acknowledgment agreement with the Departrcnt of (he Interior (DOJ) pursuant to the Secretary
of fnterior’s request, The Public Lands Committes from CCI has discussed this issue for several
years and provides the following recommendations related to RS 2477 Rights-of-way. it is
rmportant to our organization and our county meambers that any agreement with the DO

re Jau-:.’dng acknowledging RS 2477 Rights-of-way incorporate the following recommendations.

Tha following recommendations, explanations, and legal discussions define the extent to which
R S 2477's Righis-of-way can be acknewledged. However, locally derived and supported R.S.
2477 Inventory and Maintenence Protocols that have been through the public process will
pmwdc cach county home-tailored guidance regarding the exrent 1o which the following nine
rcaom.mendatlons are applied in individual eounties

1) § Local Decisjons Recomunendation: Iocal Jurisdictions (f e. Counties) assert their
Rights-of-way based on Jocally derived and supported RS 2477 Inventory, Maintenance,

Vacation and Abandonment Protocols. - 3
- ey

Explanaﬁon {Qy_ﬂgm:m:mlet_w_e;n_th_cs;{atc of Colorado and DOIL should provide for state-

baﬂcd determination regarding eaustruction, vacation and  ebanaonment of RS 2477 Raghtg-of-
way. In Colorado, state law grants counties broad authority in defining the construction,
mafntenance and use of a public right-of-way. Hence, it is reasonable that counties taks the lead
in aduptmg and following their own loeally established protocols refative to identifying and
maimaining R.S. 2477 Rightsof—way sstablished prior to the reservation of federal lands and the
repeal of R.S. 2477, Counties’ eadership is crucial to identifying R.S. 2477 Rights-of-way in a
mapor consistent with other rights to access claimed by the State or private individuals, As
deseribed in the Legal Discvssion below, if a county does not place a given R.5. 2477 Right-of-
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waiy into its road system, that does not invalidate a private individual’s or 1he general public’s
right to claim R.S. 2477 access over that rouie. Most Couvaties have protocols (based in state
Jaw) relative to meintenance, vacation, and abandonment for their numbered county oads. For
thdse counties that have not modified numbered county road protocdls to Include RS 2477
routes, it can be accomplished through a public process, These RS 2477 protocols should allow
locial furisdictions to determine the degres to which they aszert RS 2477 Rights-of-way within
Lhd‘:'r jurisdiction as part of that county’s official transportation systein. Ap jmportant part of the
asgertion process is identifying the appropriate uses for the 7oads and trails based on protecting
public safety and county resources. Each county has a different set of public access systeins
cracial to that county’s economic, social, and political well-being. Therefore, each county
shguld take the 1ead in cstoblishing and enforcing RS 2477 protocols tn & meaner appropriate for
thejr residents and visitors and consistent with protecting other rights to public access by private
ind'iViduals or the State.

Lekal Djscussion:  Colorado starutes grant the counties broad authority 1o establish, memtam,
andl build a covnty road system. C.R.S. §43-2-108. State law authorizes the board of county
cofnmissioners fo identify a county-wide transportation System, which consists of primary and
sccondary roads. CR.S.§§43-2-109, 110. The sccondary roed system is to be adopted,
amiended, vacated, and abandoned using public notice and hearing procedurcs. Jd. C.R.5, §43-2-
11%. Moreover, the counties assume responsibility for the primary and secondary roads,
indluding any maintenance to be done. This delegation of comprehensive responsibility to the
counties for Jocal ransportation systems makes it equally imperative that the countics take the
lead in jdentifying and asscriing casemcats for the spocific R.S. 2477 roads that lie within each
cogmty‘s houndaries. '

Theere is 2150 case law holding that only the state or the county, tather than an individual member
of the public, can claim title to an R-S. 2477 road. Kinscherff v. Unized States, 586 F.2d 159,
160-161 (10® Cir. 1978) (digmissing a quiet vitle action against the United States for an R.S.
2477 road). Later decisions have clerified the Kinscherff ruling to acknowledge that a county or
state may claim title to an R.S. 2477 easement on behalf of the public. Fairfas! Family Trust
LLiC"V. 1.8, Forest Sexvice, 172 F., Supp.2d 1328, 1332-1333 (D, Colo. 2001) (dismissimg K.3.
24§7 case against the Forest Service because individual could not claim title to public road).
Private individuals may claim a right of access over a public road, (not title) even if the coxmty
dogs not claim the road as a public county road. Staley v. United States, 168 F. Supp- 2d. 1209,
12}2-1215 (D. Colo. 2001) (dismissing quiet title action but allowjng the access claim and
hoiding that county is not a necessary party). The access rights of individual members of the
poblic mean that even if & county vacates and zbandons s public rogd, it ay Ternain open.
He‘ialh v. Parker, 30 P 34 745, 752 (2001). .

2) iF ederal Lands Recommendation: R.S. 2477 Rights-of-way that exist on all DOI and U S.
Fofest Service managed lands prior to reservation of those Jands should be acknowledged.

planation: An agreement between the DOI and the State of Colorado should allow a couaty
1o assert rights-of-way on the locally determined priority foutes that cross federally managed
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1ands 1o the extent that the county cen demonstyate the rights-of-way existed prior 10 the
reservation of the federaltly managed lands before the repeal of R.S. 2477 in the Federal Land
Pojicy and Management Act (“FLPMA™ in 1976, Fcdorally managed [ands that qualify include
bu{L are not limited to: '

U.S. National Park Service lands; and
Bwreau of Land Management lands; and
: U.S. National Wildlife Refuge lands; and
! Burcan of Indian Affairs lands, and

i US. Forest Service lapds

0o oW

Lelg,al Discussion:  R.S. 2477 made a statutory offer for “the right-of-way for the construction
of highways over public lands, not rescrved for public uses. . .~ Act of July 26, 1866, ch. 262, §3,
14:Star. 251, 253 (1866) {formerly codified at 43 U.S.C. §932). repealed by Federal Land Pohicy
Management Act (“FLPMA™), Pub. L. No, 94-579, § 706(z), 90 Stat. 2743, 2793 (1976). Upon
comstruction of & public road, the offer was deemed to be accepted and no additonal achon 1s
required by either the United States or the public. Sierra Club v. Hodel, 348 F.2d 1068, 1083-
1084 (10% Cir. 1988) (“R.S. 2477 was an opcn~cnded and self-executing grant. Under the ELM
regulations, the dght-of-way became effective upon construction or establishnzent by the state,
se€, &8, 43 C.F.R. § 2822.2-1 (1979); and ‘no action on the part of the [federal} Government
(whs] necessary."™),

T'h]c R.S. 2477 offer is in the natuve of an en praesenii grant, which rakes effect immediately
upen fulfillment of the statutory terms, See e.g. Payne v. Central Pacific Riwy Co. 255 U 8. 228,
234} (1921) (holding that mailroad selection of in lien lands took effect immediately becanse DOI

. Sev%:rctary had no autherity to approve or disgpprove the selections). Thus, neither the public nor
loca) governments were sequired 1o take any additionel ection to documest or record the public
road. Like the stattes anthorizing conveyance of land to the railroads, DOI did not have (e
authority or discretion to approve or disapprove the establishment of public roads.

Ih:c phrase in R.S. 2477 “public 1ands, not regerved for public uses” is a tepn of art, which only
applies to land owned by the United States and not subject 1o a withdrawal or reservation for
another purpose. Examples of reservations include Indian Reservations, National Forests,
Nafional Wildlife Refuges, and National Moguments. Congressional reservations such as for a
national park, would also remove the lands from the public domain. Wilderness sudy or
wilderness designstion of public domain lands does not affect R.S. 2477 Rights-of-way becanse
fhere was no wilderness study or designation of public lands before Congress repealed R.S. 2477
in %97 6. Any R.S. 2477 righr-of-way arose before any public Jand wilderness designations and
remain vatid. :

In addition, if and when land is mansfared out of federal ownership, it is no Jonger in the public
domaia and is pot subject 10 R.S, 2477. 1fthe road were constructed or establiched before the
datk of the reservation or conveyance, then the road is still a public road, unless and untl ¥t i3
vagdated and sbapdoped The case of Heath v. Parker, illusirates a situstion when the county
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vaji:ales and abandons a road but it is not abandoned under common Iaw doctmne.

The key question to determiné whether the road in 2 reservation, such as a Nadonal Forest or
national monument, is an R.S. 2477 road. This depends on when the road was established and
thé date of the reservarion, For instance, in Fairfield Family Trust LLC, one quostion was
wﬁether the road predated transfer of the land to the Forest Service in )917. 172 F. Supp.2d at
1320, n.1 (“The placement of public Jands in the National Forest system is a reservation of these
lands that preciudes cstablishipent of an R.S. 2477 rght-of way across them,” (citing Firzgerald
v. United States, 932 . Supp. 1195, 1204 (D. Ariz.1996)). This rule also applies o national
mc}numcnts, wildlife refuges, and nationa} parks.

I i;s unclear whether the rulc also applics to withdrawals of public Jand that closed public Jands
to some of the public Jand laws. In Southern Utak Wilderness Alliance v. BLM;, 147 F. Supp.2d
1150, 1144-1145 (D. Utah 2001), the district cowrt held thata withdrawal of public land from
codl development operated as a reservation and roads arising after the date of the withdrawal
cotild not be R.S. 2477 Righrs-of-way. Historically, DOI bas not construed public.land orders as
“rescrving public lands™ as thet term is used in RS, 2477. The public Jand orders generally Teft
thé public lands open to most uses, such a5 grazing and miping, but closed the Jands to
hoinesteading. For instence, most of the BLM lands were withdrawn in 935 from homestead
cn{:ry pursuant to the Taylor Grazing Act. If this aspect of the district coust’s decision is
afrmed, then many R.S. 2477 Rights-of-way will have to be re-examined in tamms of applicable
puPlic land orders or withdrawals that ey have been in effect before the road was &5t ablished.

i
3) : Construction Recogypendation: The ‘mere use by the public’ of a right-of-way
costitutes construction of tat right-of-way, Bulldozers, graders or other forms of mechamcal
meintenance are not necessary for the construction or maintenance of an R.5.2477 Right-of-way.

E;%pl:mation: Mavy agencies and organizations now define construction of 2 route as beag
limited to “mechanical” meas. To the contrary, many rural R.S. 2477 Rights-of-way were
co%zstmcted in Colorado across rock surfaces or areas that mechanical means (i.e. bulldozers or
mator graders) were not necessary. Many rural routes were constructed by the mere passage of
pebple, some without mechanized transport (i.¢. horseback), At this point, it is often very
difficult to locate the evidence of construction, even when the historical context sUggests that
scnine mechanical work occuwred. For instance, meny roads in Calorado were developed in
connection with early mining. It is possible to document mining in Colorado from historical
recdords and DO Jand records, The filas rarely have direct evidence of road construchon using
mdchanical equipment, cven though records of gold or silver production support 2 sTONg
asgmnption that the road was “built,”

i .
Lelal Discassion: The Colorado Supreme Cowt in Leack v, Mankars, 77 P. 24 632, 653 (1938)
dcﬁncd the word “construction™ as used in R.S. 2477 to include establishment ot a road or way
by }public use.

The sum of orx holdings is that the statite is an express dedication of aright-of-




! way for ouds gver unappropriated government lands, acceptance of which by the
| public results from "wse by those for whom it was necessary or convenient.” Itis

:  notrequired that ‘work' shall be done on such & road, ar that public authorities

| shall take action in the pramises. User is the requisite slement, and it may be by

\  any who have octasion 1o travel over public lands, and if the vse be by only one,
| sill it suffces. 'A road may be a highway though it reaches but one property

i ewng. 29 C.).367. Hehas aright to eccess fo other roads and the public has a

| right of aceess to him. Pagels v. Oakes, 64 Jowa 198, 19 N.W. 905, 907. Its

i cheracter is not determined by the fact that but few persons use e

i
The Colorado interpretation of the word *construction® in R.S. 2477 has been affirmed an several
occasions, including 4 recent federa) cout decision qgainst federel Defendants, Barker v. Bd. of

Cobngy Commissioners, La Plata County, 24 F. Supp.2d 1120, 1127 (D. Colo. 1998).
t

The position of the Bureau of Land Management (“BLM™) o5 the Forest Scrvice that & road
cowld not be an R.S. 2477 road without condJusive evidencs of mechanical construction tries to
eqlate a public right-of-way under R.S. 2477 with the definition of 2 ‘road’ found in the
jegislative history of the Wilderness Act of 1964, 16 U.S.C. §1131. This is incorrect {or several
reasons.

i
First, an R.S. 2477 right-of-way is a valid existing right under the Wildemess Act and thus any
definition of & road in the Wilderness Act was never intended to define or redefine a valid R.S.
2477 right. ' , :

Setond, the Jaws use different words in different contexts snd rules of statutory construction do
not permit agencies to simply combine the two laws into a single modenized definition. R.S-
2477 yses the term “highway™ and was jntended 1o promote public access and road consSuUCuon.
The Wilderness Act uses the word road or roadless in order to protect only the most scenic and
ungpoiled parcels of Iand. Moreover, the legislative history cited in the Wildemess Act was not
wrérccn with respect to the public domain lands, because the 1964 Wilderness Act only applied to
thel designation and stady of lands within the National Forast, Natjopal Park, and National
wildlife Refuge Systems. 16 US.C. §1132(a).

Th%rd, the recent introduction of 2 definition requiring mechanical work contradicts long-
standing interpretation of state law and essentially tries to impose a more modern defnition
when Congress never emended R.S. 2477 before its repeal in 1976,

4): Maintenance / Width Recomumendation: The counties’ right, title, and interestin R.5.
24"{7 Rights-of-way include the right to cvaluate and perform construction, reconstruction, and
mantenance wivch is reasonable and necessary for safe passege. The width of a Right-of-way is
2lso a product of state law. In Cojorada, the Department of Transportation never adopted rules
imposing a specific numerical width for various classes of roads. Instead, the Colorado courts
have held that in the context of R.S. 2477 the width of the right-of-way 1s what i3 a reasonable
and necessary to accommodate a similar type of raffic along a given route. Restricting the width
to the mechanically distarbed portion of 4 road is inconsistent with Colorads Jaw.
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Ex%:lanaﬁon: Colorado law charges countics lo maintain public roads and ensure safe and
efficient travel. It would be difficull to restrict the width of an RS 2477 Rightof-way 1o only the
mﬁchanicaliy disturbed portion of 8 road since reascnable and safc travel standards change &s
timc progresses. For instance, segments of -70 were once horse pack trails, however, reasonable
standards and public demand for access across Colorado required upgrading and widening the
original right-of-way, An agreement berween the DOJ and the State of Cojorado should identify
that a reasonably necessary standard shall apply to any maintenance and upgrading necessary 10
provide for the continued use of rights-of-way fo meet the demands of the public. Dating back to
Co}orado statutes in 1883, 60 fee! minimum standards were ofien used for what became county
rugds cstablished by petjtion, acceptmce and plat process. However, over the last 120 years, the
Colorado transportation statutes have been armended, reeodified, and repealed in pait with the riet
effect of removing any minimum or maximurm width for public roads.  Sorne roads in Colarado
that may be “owned™ by countics and have pwnerical width standards as part of their
establishment. ln meny cases, R.S. 2477 Rights-of-way widths ar¢ defined with the reasonable
and necessary standards now recognized in C.R.S. 43-2-201.

Opponents of the ‘reasonable and safe' standards have often milsinterpreted this to somehow
provide autherity for counties to upgrade roads such ss paving jeep trails.or livestock trails.
Simply asserting and requesting recognition of an RS 2477 Right-of-way does not give a county
sugh powers, Mareover, Colorado law requires the counties to use thorough public input
prdcesses to document or upgrade the existing use of any public rosd, including an R.S. 2477
Rié‘nt-of-way, Therefore, the intent of this recommendation 1s to protect the existing character
and maintain the desired use Jevels of routes of trave] consistent with objectives identified in

locpl planning docnments. Colorado law delegates to local jurisdictions the authority to make
dcdjsions regarding the maintaining and upgrading essential public access systems. In heavily
populated areas, standards for maintenance and upgrading of R.S. 2477 Rights-of-way are
sighificantly different than remote and roral areas where it is unpractical and umdesirable 10
per‘_form any rnaintensnce Or reconstruction. Many local planning docuwnents reco gnize that the
nead for remote areas with relatively Jow traffic and no mechanical maintenance or upgrading of
FOUAES is not, mor ever will be, necessary. An agreement with DOIL should allow the people most
directly sffected (ie. counties) to determine the majntenance criteria that should be applied to the
dg?ts—of—way within ther urisdictions. :

Legal Discussion: The Colorado courts hold that the width of 2 public road is the width that is
Teasonably necessary 10 maintain historicai uses. In the cose of Golubg v. Griffith, 830 P.2d
1020, 1092 (Ct. App. 1992), the court held that in a dispule between two property owners that
ond landowner’s widening the road 1o 32 feet was reasonable, - The road in question was adopted
as € public road by Colorado law in 1921, which detlared all roads then in existence to be public
roafis under R.S. 2477 and part of the state highway system. CR.S. § 43-2-201(1). The work
dorie could include what is necessary to accommnodate the historical use of the highway. The
terti: ‘historical use’ is adusted 1o reflect modem times, 50 in Goluba, 2 road which was
onginally used by wagos for commercial traffic could be improved to accommodate truck

traffic.
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This same decision also explains the reason thar a declaration of an R.S. 2477 nght-of-way for a
fotpath would ot support upgrading the route (0 2 two-jane paved highway. In most cases the
“historical use” of the land as a footpath is unlikely o translate into a paved road suitable for
mc;btor vehicle access. Moreover, the historical use test limits fiuture expansion to what is
consistent with historica] uses.

!
!

Orther states vee a similer standard. For instance, in Sterra Club v, Hodel, 348 F. 2d at 1083, the
Telnth Circuit affirmed the decision of the Utah federal court concluding that state law
deicrmined the scope or width of an R.S. 2477. The court went on o conclude that in Utah the
sobpe of e R.S. 2477 right-of-way is the amount of land reasenable and necessary based on the
traditional uses of the road, Jd. The “Iraditional nses” were not frozen at what the original use of
thé road was but rather What existed up unti} R.S. 2477 was repealed. “Applying the "reasonable
enf) necessary” standard in light of traditional uses doss not mean, however, that the County’s
right-ofeway js limited to the vses o which the Bury Trail was being put when it first became an
R.E. 2477 road. R.S, 2477 was an open-ended and self-cxecuting grant.” /d

S)f Rontes Exist at All Scales Recommendation: Acknowledge the existence of valid
existing R,S. 2477 Rights-of-way constructed prior to the repoal of R.S. 2477 by FLPMA or the
reservation of federally managed lands, such as: footpaths, livestock trails, wagon roads, routes
thit no longer show physical evidence of existence (5o long as they haye not been vacated and
ablandoned), gravel roads, end paved roads.

Exptanation: It is often easy for people to acknowledge the need for Rights-of-way that are
pdved or graveled. However, because a route is nsed by fewer public it does not lessen its
ipiportance to the economy or culture of an area. For instance, regularly used trails fomove
livestock from low country to high coumtry are cucial to the sustainability of agriculture
oficrations. Travel by emergency meanegement services (i e. smbulance or police) Is crucial to
public health and safety, and footpaths through Wildemess Stady Areas provide e vitel link 1o
retreational opportunities. Unlesg a county pursues vacation and abandonment process
established in local protocol and there is independent evidence that the public road has been
atandeped, R.S. 2477 Rights-of-way remain valid and arz pot abandoned, even when vegetation
has grown over them.

!
Léaa! Discussion: Colorado Revised Statutes provide for formal county procedure o vacate and
aliandon a piblic road, which is part of the county’s primary road system. C.RS. §43-2-113. A
public road cannot be deemed to be abandoned unless there is clear intent on the part of the
esanty and the public to abandon the right-of-way. In Wilkercon v. DOI, 634 F. Supp. 1265,
1274 (D. Colo. 1986), the court held that Mesa County’s rerpoval of the road fom its list of
caunty roads was ot abandonment, because there was n0 “dear iment.” Two yoars 2go, the
Colorado Supreme Court clarified and affirmed its previous decisions that a public road cznnol
be abandoned waless there is clear intent on the part of the local govemment and the public and
na one needs the road for access. Heask v. Parker, 30 P38 746, 752 (2001). The Heath case is
significant for two reasons. First, it affirms eadier Supreme Court cases holdings that once 2
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pdﬂic road is established, the local govermment’s elassification or decision 1o vacate and
abandon 2 road does not detexmine the fate of the road, because the ultimate question 1s whether
thd road istised by the public snd public can be defined by a single individual. Second, the
dedision affirms earlier holdings that the period of nenuse can be as long as 30 years depending
onthe facts and eircurnstances. /d. at 148 citing Koenig v. Gatnes, 165 Colo. 371,440 P24 135
(1968).
6)|  Documenting Existence Recommendation: Jdentification of R.S. 2477 Rights-of-way
usiing Government maps, a¢rial photos, affidavits, or photographs 1o represent the physical
location provides the accuracy necessary {0 document (he existence of the right-of-way. A
raquiremnent to identfy the exact meets and bounds or a centerline should not be necessary.

Exﬁalanation: In most cascs where RS 2477 Rights-of-way existin rural areas, government
recprds, acrial photes, or affidavits provide the necessary accuracy 0 yepresent and determine
thf'l'I Jocation of a 7oute on the ground. Tt is often steted that if a route is not marked through a
Global Positioning Systam (GPS) that its existence camnot be proved. This js untrue. GPSis 2
valuakle mapping tool in cases where gOVErnImEnt maps, aerial photos, and affidavits do not
revical a detailed description of the route oF jts eXact Jocation or boundaries are in question.
However, it is ofien not necessary to obtain these sub-meter GPS messuremnents to define the

~ existence of RS 2477 routes unless special circumstances arise to demand this level of detail.

. Leial Discussion: The decisions regarding public roads have never Tequired any level of
maintenance that would maintain visibility. As noted sbave, perieds of nonuss and, thus, no
mantenance do not mesn that ‘he road has been formally vacsted and abandoned by the county
or tiat is abandoned ander the common law doctrine arfcnlated in Heath w. Parker. Instead, te
opérative question is whether the road is needed by the public and that nesd 3s not one of
frefjuency nor does it translate into mechamea} maintepance.

7 i No Additional Permitting Required Recommendations Since g Congresstonally
authorized grant (i.c. R.S. 2477 Kights-of-way) exists, it is unnccessary to apply for a Federad
Land Policy and Management Act (FLEMA) Tite ¥ Right-of-way permit for the regular usc of
maintenance of existing R.S, 2477 Rights-of-way and a Title V permit contradicts the existence
ofan R.S. 2477 nght-of-oay.

1 . .
Explanation: Counties are charged with and responsible for providing safe routes of travel
along the beavier used roads (i.e. paved and graveled roads). To conduct routine mantenance
and upgrading of heavily traveled roads, conatiss should rely on locally esteblished maintenance
protocols that define the level of maintenance that is required on various classes of roads. Many
road classes in yural arca do not requirs any maintenance whatsoever, Themerz use of the R.S.
2477 Right-of-wey keeps the oute open for travel,

i .
Legal Discussion:  When Congress passed FLPMA and repealed R.S. 2477, it consolidated
the/numerons rights-of-way stafutes ipto a single law, found in Title V of FLPMA. 43 U.S.C.
£§ %761-1 769. The right-of-way under FLPMA is a new statnory easemnent that is entirely
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dijierent from an R.S. 2477 right-ofiway, which is expressly disunguished and saved. Id at
§176%(2). With a Title V right-of-way, BLM enjoys substantial discrelion to approve ot deny the
right-of-way, to impose terms and conditions, and 1o asscss fees (exoept for local governments).
FLPMA teats the R.S. 2477 right-of-way separate from Title V night-of-way but BLM has
attempted to convert the public roads to Title Vi order t© exercise groater regulatory control

and, in many cases, to close the roads,

8)é Processing Fee Recommendation: Cost of processing RS 2477 assertions is the
re?ponmﬁﬂiw of the organization processing of challenging the assertions.

Explanation: The roads and mails :dentified under R.8. 2477 in the State of Colorade a7e not
n4w and do not break new ground. These roads and trails have been developed sigoe satly
settiemnent and reflect valid existing vights granted by Congress at their creation, under the 1866
Mining Law, for purposes of develapment and settlement of the West. Once the public
established a road or tradl it becarne the public's vested right. The burden of processing o
fo;rma]ly recognizing the vested rights that arc asserted by counties should fall upox the agehcy
of orpanizstion that must finplement regulations to address the Jong cxisting rights. This should
not be construed to mean that parties assesting R.S, 2477 Rights-of-way do not have an
obligation to damonstrate the legitimacy of any given R.S. 2477 right, but the party asserting the
Right-of-way certainly should not pay for federal agencies to develop a process 1o rccognize
rliiese Congrossionally granted rights. '

Legal Discnssion: As noted above, the open offes for  public roed did not require the public or
c:c'gunty to take any action other than to establish the road and R.S. 2477 did not authorize DO! 1o
approve or deny public roads. Sierra Club v. Hodel, 848 F.2d st 1083-1084. Thus, the proposed
process that would require the counties to carry the burden of proof 1o “prove up” the public
niads s at odds with the past century of case law and BLM’s own regulations.

Mcw 10 the point, FLPMA only muthorizes fght-of-way cost recovery for private cntities and
chpressly excepts local govemment. 43 U.8.C. §1764(g). The proposed processing foe is cost
récovery and asvessing it against local govemment violates FLPMA, which exempts local
governments from such fees.

i .
)] DOI Policy Recommendation: A Policy issued by Secretary Norton applying 1o DOl is
tie preferred method to recognize RS 2477 Rights-of-way.

) ‘
ng_plan atjon: CCI recommends the Babbitt Policy be roplaced with a new policy from Ssaretary
Norton addressing the points inchuded in this letter. A policy is needed from the DOI to provide
e binding dircttion necessary to ensure R 8. 2477 Rights-of-way are recagnized beyond the
chrrent adminiswation. A memorandum of vnderstanding does not carry the weight of policy, is
more easly revoked by fuhwe administrations, and does not accomplish the future protsction of
R:.S. 2477 Rights-of-way. In the event that a policy is not possible, we reguest a contract with
the State of Colorado to provide the conduit to acknowledge RS 2477 Rights-of-way consistent
with the above recommendations.
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Légal Discussion: A memorandum of understanding is an unenforceable agrecment unless it
expressly provides for enforcement. Most federa) Jand memoranda of understanding establish 2
cobperative process but do not agree to binding terms and conditions and this is also wue fos the
Uthh Memorandum of Understanding on R.S, 2477, Thus, a memoranduim of understanding 1s
unfikely to resolve the conflicts and contradictions regarding how DO treats and acknowledges
public road rights. Any BLM official can cancel an MOU and an MOU carnot override an
ag?:ncy's policies or litigation positions,
I
At a minimum, DO! needs to revoke the Babbitt policy. It is inconsistent with most of the R.S.
24177 case lavw and has never been implemented, since DOI adopted a moratoritm on R.S. 2477
adjudications, Whilc rulomaking is more costly and burdensome, jt would establish and clarify

these issues. Alternatively, DOT should adopt departmental manual direction, which reflects the

case Jaw and will provide much neseded direction to the respective federal agencies.

Thank you for considering the above mentioned recormmendations. If you have questions
regarding this letter, please contact the CCl Public Lands Commitiee.
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